
Allerdale Borough Council 
Planning Application 2/2018/0374

Proposed 
Development:

Non compliance with condition 16 of approval 2/2013/0445 for the 
removal of play area

Location: Land Off
Bellaport Gardens
Harrington
Workington

Applicant: Mrs Rachael Graham
Persimmon Homes Lancashire

Recommendation: Delegate the resposnsibility to grant permission subject to 
conditions to the Head of Place Development upon:-

A. The completion and signing of a multilateral s106 
agreement to secure obligations relating to the 
provision of a pedestrian crossing on Church Street; 
and

B. Receipt of a signed copy of the draft unilateral 
undertaking to secure £20,000 for the provision and 
maintenance of children’s play equipment in the 
Harbour Area play area or for an obligation to be 
inluded within the multi-lateral agreement for an 
appropriate local, accessible off-site provision.

Summary/Key Issues

Issue Conclusion

Principle of the 
development

The merits of the residential development itself have been 
approved and implemented under the original permission 
2/2013/0445.
The principle of the development remains acceptable and not 
under review. The development is largely complete. 

Approved play area 
under 2/2013/0445

Officers acknowledge that there are identified constraints relating 
to the approved site area for the play equipment under the 
planning permission due to its detached location from the 
residential areas of the development itself and its access route’s 
steep gradient.

Alternative site. There is little practical alternative opportunity to accommodate the 
play area elsewhere within the approved housing development. 
The alternative location at the harbour relates to an existing 
established play area in the locality which is in proximity and 
accessible from the residential estate. On its individual planning 
merits the alternative is therefore considered acceptable.



Proposal

The Council has recently become aware of a breach of a planning condition (No.16) of 
the planning permission 2/2013/0445 for the residential development (53 dwellings) 
implemented at Bellaport Gardens at Harrington. The condition required the approval and 
implementation of a play area on the development’s public open space which is sited at 
the top of a large raised embankment which dominates the northern aspect of the 
housing development which has since been completed.

The applicant, after investigating differing options, seeks permission to complete the 
development without compliance with this condition and, instead, to provide a financial 
contribution towards the enhancement of an existing local play area. To this end the 
application included a draft unilateral undertaking under s106 of the 1990 Planning Act 
offering of £20,000 as an off-site contribution sum for “improving the Harbour Area Play 
Area.”
The existing location of the approved play area would be retained, albeit without the 
equipment or formal landscaping.

Site

The application site relates to a modern housing development on a former landfill site on 
the western periphery of Harrington. The development is located at the base of a large 
grassed escarpment which was remodelled as part of the development. This grassed 
area was approved as public open space as part of the development. A pedestrian 
access pathway from the residential area links up to the plateau via the public right of 
way 262011 which traverses down its western border from a footpath junction of 262012 
between the houses at Walker Brow. 

The suggested alternative location for the off-site contribution relates to an existing play 
area with associated play equipment located in an open grassed area of the restored 
harbour area at Harrington. It is owned by Workington Town Council.
The play area is approximately 475m distance from the application site with an existing 
footway link adjacent to Quay Street which traverses under the Cumbrian Coast  railway 
line.

Relevant Planning History

The housing estate was approved and implemented under planning permission 
2/2013/0445



Representations

Workington Town Council

Significant lag in time between the completion of the development and the realisation that 
some of the conditions had not been met. Whilst welcoming the progress there was also 
concern on the degenerating circumstances. Questioned whether £20,000 would be 
sufficient to cover the installation of the equipment and its ongoing costs for its lifetime. 
The sum did not include consideration for land and maintenance. The council considered 
a sum of £50,000 would be closer to covering the costs of planning, installation and 
maintenance they therefore recommend the sum be increased to a £50,000 contribution.

Cumbria County Highways and Lead Local Flood Authority 

No objections

Cumbria County Archaeologist 

No recommendations

Network Rail

Do not consider the works will impact on railway infrastructure

ABC Environmental health 

No comment

Natural England 

no comment. Seek to be consulted on any amendments

ABC Housing 

No changes to housing provisions

Access Officer 

No comment

Cumbria Constabulary 

I am unaware if the Constabulary was consulted in respect of 2/2013/0445 (i.e. Prior to 
my appointment) when I trust this issue could have been highlighted earlier.
From my interpretation of the submitted drawings, the referred to ‘play area’ in
this application is depicted as the ‘Activity Zone’ in drawing number BHG/EW/PL01 – 
Planning Layout, positioned within the Public Open Space to the north of the 
development and inside the redline boundary.
In my humble opinion, this facility does not form an inclusive part of the



development, being positioned to the rear of Units 40-44 and presented by gables of 
Units 12, 13, 31, 32 and 45.
The POS is not directly addressed by any dwellings. It is positioned to the rear of 
depicted dwellings in Walker Brow and views towards the play area – across a significant 
distance - will be obstructed at ground level by garden boundary treatments.
Accordingly, this space is more likely to suffer misuse or abuse, simply because the local 
community will be unable to easily supervise it. Lack of supervision also presents a 
potential safety risk in that an injury occurring on the facility may not be promptly noticed.
Consequently, I do not concur with the comments submitted in the submitted
Design and Access Statement (2/2013/0445) – Item 4.5 Security that “…the properties 
employ natural surveillance and ensure that all areas within the development are 
overlooked, with the POS to the north being overlooked by residents to the boundary of 
the site…” I therefore suggest that this layout does not comply with Policies S4 and 
DM14 of the Local Plan.

The application was advertised on site and in the press
Four letters of objection were received on the grounds of:

 The developer is not adhering to the conditions of the permission. The developer 
has provided were affordable houses than that are required and this would result 
in the additional loss of the play area.

 Children on the estate need somewhere safe to play within the confines of the 
estate.

 Children from the estate play on the railway lines and on scaffolding in the locality, 
near the sea and on the streets which now have increased traffic. There is little 
else for children to do in the area without high risk.

 The proposal is irresponsible and would result to serious injury or worse
 Developer only concerned with profit with little regard for residents once the 

houses are sold.
 Properties were bought with the written promise that a play area would be in situ, 

which should have been implemented after the 17th dwelling. House purchasers 
bought houses on false promises  

Relevant Development Plan policies 

Allerdale Local Plan 1999

Saved settlement limits

Allerdale Local Plan (Part 1) 2014

Policy S1 - Presumption in favour of sustainable development
Policy S2 - Sustainable development principles
Policy S3 - Spatial Strategy and Growth
Policy S4 - Design principles
Policy S5 - Development Principles
Policy S22 - Transport principles
Policy S29 - Flood Risk and Surface Water Drainage
Policy S30 - Reuse of Land



Policy S33 - Landscape
Policy S35 - Protecting and enhancing biodiversity and geodiversity

Other material considertaions 

Allerdale Local Plan (Part 2)

Still at draft stage and therefore of little weight

National Planning Policy Framework (updated 2018)

Allerdale Local Plan Supplementary Planning Document – Developer 
Contributions, July 2017

Council Plan 

Objectives includes “Improve health and wellbeing”

Policy weighting

Section 38(6) of the Planning and Compulsory Purchase Act 2004 requires that, if regard 
is to be had to the development plan for the purpose of any determination to be made 
under the planning Acts, the determination must be made in accordance with the plan 
unless material considerations indicate otherwise. This means that the Allerdale Local 
Plan 1999 saved settlement limits and the Allerdale Borough Local Plan (Part 1) 2014 
policies have primacy.

A material consideration is the provisions of the revised NPPF. Paragraph 213 of the 
revised NPPF (2018) advises that the weight afforded to development plan policies can 
vary according to their degree of consistency with this framework (the closer the policies 
in the plan to the policies in the Framework, the greater the weight that may be given). 

The Allerdale Local Plan (part 1) policies pre-date the revised NPPF and therefore full 
weight can only be afforded to those policies that are considered consistent with the 
revised NPPF.  The majority of policies are considered to remain consistent. However, 
having regard to a further material consideration – the appeal decision for land at 
Broughton (PINs ref APP/G0908/W/17/3183948), it is considered that policies S3 and S5 
of the Allerdale Borough Local Plan (Part 1) 2014 are out of date and can no longer carry 
full weight insofar as they relate to the application of the existing settlement limits which 
date from the 1999 Plan and housing numbers.  The provisions of paragraph 11 of the 
NPPF 2018 and the ‘tilted balance’ are therefore engaged.

However, this does not mean that policies S3 and S5 are out of date in other respects, 
nor does it mean that other Local Plan Part 1 policies are out of date and should not be 
afforded substantial or full weight where they are consistent with the provisions of the 
NPPF 2018. Other polices within the Part 1 Local Plan maintain their full weight.



Assessment

Introduction

Section 73(2) of the Act states that ‘the local planning authority shall consider only the 
question of the conditions subject to which planning permission should be granted.’

The options open to this Authority are:-

a. If it decided that permission should be granted subject to different conditions to 
those previously imposed or it should be granted unconditionally, then permission 
should be granted accordingly.

b. If it is decided that permission should be granted subject to the same conditions as 
previously imposed, then the s73 application should be refused. 

Where an application under section 73 is granted, the effect is the issue of a new 
planning permission, sitting alongside the original permission, which remains intact and 
un-amended. Given that a new permission is being considered, then the determination 
must be made in the context of current development plan policies and material 
considerations. In that regard, whilst condition 16 of planning approval 2/2013/0445 is the 
focus of the applicant’s submission, the other conditions should be reviewed, albeit the 
Panel’s resolution must not fundamentally alter the proposal put forward in the original 
application. The review of the other conditions assesses whether they are still necessary, 
written in a way that is precise and enforceable, whether they are relevant to the 
development and planning and reasonable in all other respects.

The original approved application 2/2013/0445 was for the entire housing estate and 
reflected the planning policies which were in force at the time of its determination. As a 
section 73 application the proposal remains for the same description of development but 
specifically seeks revisions to the bespoke criteria of S.73.
As a consequence there has been a material change of circumstances relating to 
planning policy since the determination of the original approved plan through the 
adoption of the Allerdale local Plan Part 1 2014, the updated NPPF 2018 and the 
Developer contribution SPD document.

Although the revised planning policies are a material planning consideration to this 
proposal, officers consider it would be unreasonable to revise the housing elements 
applied at the time of the determination of the original application given that they are built 
and occupied.

Approved Play Area

Condition 16 of the extant approval 2/2013/0445 states:- 

“No residential development shall commence until full details of the layout of the public 
open space (incorporating activity zone) have been submitted to and approved in writing 
by the Local Planning Authority. The public open space shall be fully implemented prior 
to the occupation of the sixteenth dwellinghouse on the site.



Reason: To ensure the satisfactory provision of open space in accordance with the
National Planning Policy Framework, Policy L1 of the Allerdale Local Plan, Adopted
1999 (Saved) and Policy HS8 of the Allerdale Local Plan, First Alterations June
2006 (Saved).”

The subsequent play equipment (aimed at the toddler age group) approved under 
CON1/2013/0445 condition 16 of the consent, comprised of a twin Cradle swing, Little 
Hamlets Tootlebank (slide/net) and City Swinger Gravity Rider.

The origin of the siting of the development’s play area at the top of the embankment 
derives from an earlier approved permission, 2/2007/0467, for 56 dwellings on the site 
which had lapsed. Officers assume its siting was likely influenced by it representing a 
sterilised area of land within the site which could not be developed by virtue of the access 
of the gradient of the bank from the site’s solitary vehicular access via Church Road.
The later, extant 2/2013/0445 permission, repeated the siting of the play facilities within 
the open grassed area on the plateau. The access link to the site, which initially intended 
to scale up the side of the bank, was revised during remodelling works to the 
embankment and replaced with a track along the perimeter of the residential area before 
linking into the public footpath which traverses up the bank alongside the area before a 
footpath junction including an exit between two properties on Walker Brow. 

Upon reflection, whilst officers acknowledged that the proposal spatially applied a 
beneficial use to this part of the overall site, it is also recognised that it is not without its 
significant constraints. The site of the public open space is difficult to access, especially 
for buggies etc. due to the severe gradient of the slope which undermines the target 
market for the use of these community facilities. Furthermore the site is physically 
detached and remote from the estate itself which raises concerns on child safety due to 
the lack of surveillance of the site by surrounding houses as highlighted by the 
consultation comments of Cumbria Constabulary.

Alternative Play Area

The developer, in being made aware of the breach relating to the implementation of the 
play area, was similarly concerned on the practicalities of providing this facility. Whilst 
they do not dispute the need of this condition for this infrastructure, they explored 
differing options of delivering its details.

This included: 

 the approved site with a different solution; 
 alternative edge of development sites; or 
 an off-site contribution to an established play area in the locality.

The approved site was discounted for all scenarios due to the aforementioned access 
constraints. The second alternative was rejected as there were limited areas of level 
open space within the site and also adverse impact on abutting residential units given the 
separation distances.



The play area on Harrington Harbour, recently acquired by the Town Council, was 
established as the nearest existing alternative for this type of facility. It is considered that 
this alternative site, which is within walking distance (475m) of the estate, via public 
footpaths and represents a satisfactory alternative consideration. 
The applicant undertook a survey of the development’s residents to assess the views of 
the alternatives.
The applicant concluded that the off-site option represented the better candidate as it 
overcame the constraints of the existing site and provided a wider enhanced range of 
facilities, not only  for the residents of the estate but also the wider community. This 
concept was similarly applied to the approval of additional off-site play equipment at the 
Strawberry How estate development at Cockermouth in enhancing an existing nearby 
play park area.

In evaluating the scale of the on-site contribution officers sought to ensure the proposal 
met the necessary tests as specified in the updated NPPF namely: reasonable, related to 
the development and proportional to the development.

In reference to the Developer Contributions SPD, Workington has an identified deficit in 
for both amenity greenspace and provision for children and young people. The provision 
of such details is therefore considered to be both justified and reasonable.
  
The SPD expands on calculating the areas required for on-site provision.
The existing estate site has a 9087sqm area of amenity greenspace (including the 
embankment), albeit officers acknowledge this area offers little functional use. The SPD 
requires 15m2 per dwelling. With 53 dwellings this equates to 795m2. Therefore the 
development as implemented (which remains unaltered) includes a substantial surplus of 
amenity greenspace. It is therefore unreasonable to require any contribution in respect of 
this aspect of the development.
The SPD, in reference to on–site provision for children and young people’s play area, 
requires 1.34m2 per dwelling, this equating to 71m2 for this development. The indicative 
approved play area is 113 m2 in area.  The level of off-site contribution should be 
commensurate to this requirement.  Officers have applied the criteria of the Council’s 
adopted Supplementary Planning Document (SPD) in calculating the contribution.
The sum would be 53 (number of dwellings) x 1.34 (m2 per dwelling required) x £120 
(cost multiplier) = £8522.40. 

The SPD in reference to Future maintenance adds that “where the relevant town or 
parish is in favour of doing so, the responsibility for maintenance may be transferred to 
them. Such an arrangement would be subject to a suitable commuted sum, agreed 
between both parties, for ongoing future maintenance.”  In such circumstances this may 
be reasonably added to the initial sum. 

In the absence of an agreement with the Town Council, the initial SPD sum covering the 
provision alone, but excluding on-going maintenance, is significantly below the £20k sum 
volunteered by the applicant. However, it is reasonable to assume that, as the applicant 
will rely on land outside of its control for the provision, then a maintenance will also be 
required to be secured. In this context, the £11,477.60 over and above the provision sum 
(£8,522.40) can be reasonably required for the on-going maintenance and weight 
afforded to the full £20,000 offered. The £50,000 cited by the Town Council is not 
evidenced by a need for this amount and £41,477.60 of ongoing maintenance costs 



would not be commensurate to a £8,522.40 enhancement of the existing facility. In this 
regard, members are reminded that the maintenance provision can only be secured for 
the enhancements and not the existing play equipment. A maintenance provision of in 
excess of £11,477.60 would not be reasonable.
It is also noted that the undertaking is to provide Allerdale Borough Council with the 
£20,000. In the absence of a separate agreement between Allerdale and the Town 
Council for the latter to take the sum for the purposes of enhancement of the Harrington 
Harbour provision, then the Borough would be obligated to find an alternative solution. As 
such the recommendation to members is to receive a signed copy of the draft unilateral 
undertaking to secure £20,000 for the provision and maintenance of children’s play 
equipment in the Harbour Area play area or for an obligation to be inluded within the 
multi-lateral agreement for an appropriate local, accessible off-site provision.

Other matters

The other conditions of permission 2/2013/0445 have also been examined to determine 
whether they meet the six tests as set out in Paragraph 206 of the National Planning 
Policy Framework. Where considered no longer relevant, these conditions have been 
removed. Where considered necessary and reasonable, these have been edited as 
appropriate and carried forward to the current application. 

The permission was also subject to a section 106 agreement relating to the provision of a 
financial contribution for a pedestrian crossing on Church Road. The pedestrian crossing 
has not been completed but it is understood that the full sum has been provided to the 
County Highways Authority by the applicant. Given that the crossing has not been 
provided, an additional multi-lateral s106 agreement will be required to ensure that the 
crossing is completed within a reasonable time period (suggested 12 months). 

Local Financial Considerations

Having regard to S70 (2) of the Town and Country Planning Act, there would be no 
greater financial change of circumstances in terms of New home Bonus and council Tax 
to that of the housing details formerly approved under 2/2013/0445.
The town council would benefit an additional financial sum contribution for the local play 
area.
These financial considerations are considered to be of little weight in evaluating the 
merits of the application. 

Conclusion

Officers consider that, although such recreational estate facilities are normally to be 
delivered on site, by virtue of the planning history of this individual site, the merits of the 
alternative off-site contribution under a revised s106 in this instance is acceptable. The
other planning conditions and obligations have been reviewed as many aspects have 
been addressed and implemented under the approved details under CON1/2013/0445 
application)



Annex 1

Conditions/Reasons

 1. All approved means of enclosure so constructed shall be retained and no part 
thereof shall be removed without the prior consent of the Local Planning Authority.
Reason: To ensure a satisfactory standard of development that is compatible with
the character of the surrounding area and protect the privacy of occupiers.

2. The approved implemented works to prevent surface water discharging on or off 
the highway shall be maintained operational at all times.
Reason: In the interests of highway safety and environmental management.

 3. The measures identified in the approved Travel Plan Statement shall where 
practicable be implemented, in order to encourage the use of sustainable modes.
Reason: To aid in the delivery of sustainable transport objectives.

4. The approved implemented vehicular access, parking and turning provisions for 
each dwelling shall be retained and capable of use at all times and shall not be 
removed or altered without the prior consent of the Local Planning Authority.
Reason: To ensure a minimum standard of access, parking and turning provision
when the development is brought into use.

5.. The revised gas risk assessment report within the remediation statement 
detailing measures for gas protection within the site including all remediation 
measures associated with the approved cover systems for the soft landscaped 
open space and shall be implemented and completed in accordance with the 
approved schedule
Reason: In order to ensure that the development is not compromised by any
contamination on the site in compliance with Policy EN9 of the Allerdale Local Plan.

1) Application Approved Following Revisions

The Local Planning Authority has acted positively and proactively in determining this 
application by, primarily identifying relevant development plan policies, any duties 
applicable as well as other material considerations that have been afforded weight, 
including emerging Local Plan policy, stakeholder representations and the National 
Planning Policy Framework.  In this context, having identified matters of concern 
with the application as originally submitted and, if applicable, following negotiations 
with the applicant, acceptable amendments and solutions to the proposal have been 
received.  As a result, the Local Planning Authority has been able to grant planning 
permission for an acceptable proposal.





Location plan

Location plan showing larger view


